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DETAILED ACTION 

This Office Action is responsive to the Annendment filed on October 17, 2006. The 
Applicant has amended claims 1 and 3; and canceled claim 4. Applicant's request for 
reconsideration of the finality of the rejection of the last Office action is persuasive 
(claim 3 was addressed in the first Office Action of 8/1 1/05. but was not addressed in 
the subsequent Office Actions) and, therefore, the finality of that action is withdrawn. 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-3 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Watanabe et al., JP 2002-319398 (machine translation). 

Rejection of claims 1-3 drawn to a non-aqueous electrolyte rechargeable battery. 

Watanabe et al., teach to a non-aqueous electrolyte rechargeable battery (title) 
comprising a positive electrode containing a mixture of a first positive electrode active 
material and a second positive electrode active material, the first material comprises 
lithium oxide containing manganese and further contains aluminum and/or magnesium; 
and the second material comprising LlxCo1-y-zMgyAlz02 with ranges for x, y. and z as 
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claimed in claim 1 (abstract), wherein the content of the second active material is 5 to 
40% (0022). It teaches the first positive electrode active material having the formula of 
claim 2 (abstract). It teaches a battery comprising a positive electrode containing a 
mixture of first and second positive electrode active material, wherein the first material 
comprises lithium oxide containing manganese and further containing aluminum (0051) 
and the second material comprises the formula in claim 3 (abstract). 

Thus, the Invention as a whole would have been obvious to one of ordinary skill 
in the art at the time the invention was made because the abstract of Watanabe et al., 
teach that the range of Al is 0.02</=w</=0.15; "a prima facie case of obviousness exists 
where the claimed ranges and prior art ranges do not overlap but are close enough that 
one skilled in the art would have expected them to have the same properties.'T/fa/?/u/n 
Metals Corp. of America v. Banner, 778 F.2d 775, 227 USPQ 
773(Fed. Cir. 1985). 

3. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Watanabe et al.. JP 2002-319398 (machine translation), in view of Kaneda et al., U.S. 
Pat. No. 6.638,662 B2. 

Watanabe et al., teach a non-aqueous electrolyte rechargeable battery. 

Kaneda et al., teach an end-of-charge voltage in a normal operation state is set 
to 4.3 V. 

Thus, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to insert the teachings of Kaneda et al., into the teachings of 
Watanabe et al., because Kaneda et al., teach an end-of-charge voltage of 4.2 V and 
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4.3 V, which is determined by the tester of the battery charge/discharge cycle (col. 15, 
lines 3-30). 

Response to Arguments 

4. Examiner would like to clear up item 3 of the Non-Final Rejection of 1/26/06, 
which was referring to a 102 (b) rejection. As can be seen by looking at the title of item 
2 and the obvious statement of item 3 of 1/26/06, Examiner meant to type a 103(b) 
statement at the beginning of item 3. 

5. Applicant's arguments filed 4/26/06 have been fully considered but they are not 
persuasive. 

Applicant argues "the molar amount of Al being lower than 0.02, not equal to or 
greater than 0.02 as disclosed in the JP'398." However, "a prima facie case of 
obviousness exists where the claimed ranges and prior art ranges do not overlap but 
are close enough that one skilled in the art would have expected them to have the 
same properties . Titanium Metal Corp. of America v. Banner 227 USPQ 773 (Fed. Cir. 
1985); In re Woodruff 16 USPQ 2d 1934 (Fed. Cir 1990); In re Aller 105 USPQ 233 
(CCPA 1955). 

In addition, Applicant argues "Comparative Examples 1, 3, 6, 12 and 13 feach 
contain Al with a molar ratio outside the range cited in the present invention. As is 
shown in Table 2, the Examples 1-4 show marked improvement in capacity 
maintenance ratio and capacity recovery ratio over the comparative examples cited 
above." However, in Comparative Examples 1 and 3, there is only a first positive 
electrode active material present (missing a second positive electrode active material); 
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therefore, Comparative Examples 1 and 3 are not commensurate in scope with 
Examples 1-4. 

In Comparative Examples 6, 12, and 13, the second positive electrode active 
material does not include Mg as a component, therefore, the second positive electrode 
active material has different materials from Examples 1-4, and therefore. Comparative 
Examples 6, 12, and 13 are not commensurate in scope with Examples 1-4. 

Conclusion 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from tlie 
examiner should be directed to Angela J. Martin whose telephone number is 571-272- 
1288. The examiner can normally be reached on Monday-Friday from 9:00 am to 5:00 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Patrick Ryan can be reached on 571-272-1292. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infomiation for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

PATRICK JOSEPH RYAN 
SUPERVISORY'- - :. ./"1!NER 




